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of the reimbursement covers all types of de-
ductible expenses (including any expenses for
meals in excess of the $100 already des-
ignated) other than expenses for entertain-
ment. The amount of the reimbursement
that is allocated to A’s business expenses for
meals and entertainment is $125. This
amount is equal to the sum of the amount of
the reimbursement that clearly applies to
meals ($100) and the amount of the reim-
bursement with respect to which the facts
are unclear that is allocated to meals ($25).
The latter amount is determined by multi-
plying the total amount of A’s business ex-
penses for meals and entertainment with re-
spect to which the facts are unclear ($50) by
the ratio of A’s total reimbursement with re-
spect to which the facts are unclear to A’s
total business expenses with respect to
which the facts are unclear ($400/$800). The
remaining amount of the reimbursement,
$375 ($500—$125) is allocated to A’s business
expenses other than meals and entertain-
ment. Therefore, in determining his adjusted
gross income under section 62, A may deduct
$600 for reimbursed business expenses (in-
cluding meals). In determining his taxable
income under section 63, A may deduct (sub-
ject to the limitations and conditions of sec-
tions 67, 162, and 274) the unreimbursed por-
tion of his expenses for meals (825
($150—$125)), entertainment ($100), and other
employee business expenses (8375
(8750 — $375)).

Example 4. During 1987 B, a research sci-
entist, is employed by Corporation X. B gives
a speech before members of Association Y, a
professional organization of scientists, de-
scribing her most recent research findings.
Pursuant to a reimbursement arrangement,
Y reimburses B for the full amount of her
travel fares to the site of the speech and for
the full amount of her expenses for lodging
and meals while there. B includes the
amount of the reimbursement in her gross
income. B may deduct the full amount of her
travel expenses pursuant to section
62(a)(2)(A) in computing her adjusted gross
income.

(f) [Reserved]

(g8) Moving expenses. For taxable years
beginning after December 31, 1986, a
taxpayer described in section 217(a)
shall not take into account the deduc-
tion described in section 217 relating to
moving expenses in computing ad-
justed gross income under section 62
even if the taxpayer is reimbursed for
his or her moving expenses. Such a tax-
payer shall include the amount of any
reimbursement for moving expenses in
income pursuant to section 82. The de-
duction described in section 217 shall
be taken into account in computing
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the taxable income of the taxpayer
under section 63. Pursuant to section
67(b)(6), the 2-percent floor described in
section 67(a) does not apply to moving
expenses.

(h) Cross-reference. See 26 CFR 1.62-1
(Rev. as of April 1, 1986) with respect to
pre-1987 deductions for travel, meal,
lodging, transportation, and other
trade or business expenses of an em-
ployee, reimbursed expenses of an em-
ployee, expenses of an outside sales-
person, long-term capital gains, con-
tributions described in section 405(c) to
a bond purchase plan on behalf of a
self-employed individual, moving ex-
penses, amounts not received as bene-
fits pursuant to section 1379(b)(3), and
retirement bonds described in section
409 (allowed by section 219).

[T.D. 8189, 53 FR 9873, Mar. 28, 1988, as
amended by T.D. 8276, 54 FR 51024, Dec. 12,
1989; T.D. 8324, 55 FR 51691, Dec. 17, 1990; T.D.
8451, 57 FR 57668, Dec. 7, 1992]

§1.62-2 Reimbursements and other ex-
pense allowance arrangements.

(a) Table of contents. The contents of
this section are as follows:
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(b) Scope.

(c) Reimbursement or other expense allow-
ance arrangement.

(1) Defined.

(2) Accountable plans.

(i) In general.

(ii) Special rule for failure to return excess.

(3) Nonaccountable plans.

(i) In general.

(ii) Special rule for failure to return excess.

(4) Treatment of payments under account-
able plans.

(56) Treatment of payments under mnon-
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(d) Business connection.

(1) In general.

(2) Other bona fide expenses.

(3) Reimbursement requirement.

(i) In general.

(ii) Per diem allowances.

(e) Substantiation.

(1) In general.

(2) Expenses governed by section 274(d).

(3) Expenses not governed by section 274(d).

(f) Returning amounts in excess of expenses.

(1) In general.

(2) Per diem or mileage allowances.

(g) Reasonable period.

(1) In general.

(2) Safe harbors.

(i) Fixed date method.
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(3) Pattern of overreimbursements.

(h) Withholding and payment of employment
taxes.

(1) When excluded from wages.

(2) When included in wages.

(i) Accountable plans.

(A) General rule.

(B) Per diem or mileage allowances.

(1) In general.

(2) Reimbursements.

(3) Advances.

(4) Special rules.

(ii) Nonaccountable plans.

(i) Application.

(j) Examples.

(k) Anti-abuse provision.

(1) Cross references.

(m) Effective dates.

(b) Scope. For purposes of deter-
mining ‘‘adjusted gross income,’” sec-
tion 62(a)(2)(A) allows an employee a
deduction for expenses allowed by part
VI (section 161 and following), sub-
chapter B, chapter 1 of the Code, paid
by the employee, in connection with
the performance of services as an em-
ployee of the employer, under a reim-
bursement or other expense allowance
arrangement with a payor (the em-
ployer, its agent, or a third party). Sec-
tion 62(c) provides that an arrangement
will not be treated as a reimbursement
or other expense allowance arrange-
ment for purposes of section 62(a)(2)(A)
if—

(1) Such arrangement does not re-
quire the employee to substantiate the
expenses covered by the arrangement
to the payor, or

(2) Such arrangement provides the
employee the right to retain any
amount in excess of the substantiated
expenses covered under the arrange-
ment.

This section prescribes rules relating
to the requirements of section 62(c).

(c) Reimbursement or other expense al-
lowance arrangement—(1) Defined. For
purposes of §§1.62-1, 1.62-1T, and 1.62-2,
the phrase ‘‘reimbursement or other
expense allowance arrangement’’
means an arrangement that meets the
requirements of paragraphs (d) (busi-
ness connection, (e) (substantiation),
and (f) (returning amounts in excess of
expenses) of this section. A payor may
have more than one arrangement with
respect to a particular employee, de-
pending on the facts and cir-
cumstances. See paragraph (d)(2) of
this section (payor treated as having

98

26 CFR Ch. | (4-1-12 Edition)

two arrangements under certain cir-
cumstances).

(2) Accountable plans—(i) In general.
Except as provided in paragraph
(c)(2)(ii) of this section, if an arrange-
ment meets the requirements of para-
graphs (d), (e), and (f) of this section,
all amounts paid under the arrange-
ment are treated as paid under an ‘‘ac-
countable plan.”

(ii) Special rule for failure to return ex-
cess. If an arrangement meets the re-
quirements of paragraphs (d), (e), and
(f) of this section, but the employee
fails to return, within a reasonable pe-
riod of time, any amount in excess of
the amount of the expenses substan-
tiated in accordance with paragraph (e)
of this section, only the amounts paid
under the arrangement that are not in
excess of the substantiated expenses
are treated as paid under an account-
able plan.

(3) Nonaccountable plans—(i) In gen-
eral. If an arrangement does not satisfy
one or more of the requirements of
paragraphs (d), (e), or (f) of this sec-
tion, all amounts paid under the ar-
rangement are treated as paid under a
‘“‘nonaccountable plan.” If a payor pro-
vides a nonaccountable plan, an em-
ployee who receives payments under
the plan cannot compel the payor to
treat the payments as paid under an
accountable plan by voluntarily sub-
stantiating the expenses and returning
any excess to the payor.

(ii) Special rule for failure to return ex-
cess. If an arrangement meets the re-
quirements of paragraphs (d), (e), and
(f) of this section, but the employee
fails to return, within a reasonable pe-
riod of time, any amount in excess of
the amount of the expenses substan-
tiated in accordance with paragraph (e)
of this section, the amounts paid under
the arrangement that are in excess of
the substantiated expenses are treated
as paid under a nonaccountable plan.

(4) Treatment of payments under ac-
countable plans. Amounts treated as
paid under an accountable plan are ex-
cluded from the employee’s gross in-
come, are not reported as wages or
other compensation on the employee’s
Form W-2, and are exempt from the
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withholding and payment of employ-
ment taxes (Federal Insurance Con-
tributions Act (FICA), Federal Unem-
ployment Tax Act (FUTA), Railroad
Retirement Tax Act (RRTA), Railroad
Unemployment Repayment Tax
(RURT), and income tax.) See para-
graph (1) of this section for cross ref-
erences.

(5) Treatment of payments under non-
accountable plans. Amounts treated as
paid under a nonaccountable plan are
included in the employee’s gross in-
come, must be reported as wages or
other compensation on the employee’s
Form W-2, and are subject to with-
holding and payment of employment
taxes (FICA, FUTA, RRTA, RURT, and
income tax). See paragraph (h) of this
section. Expenses attributable to
amounts included in the employee’s
gross income may be deducted, pro-
vided the employee can substantiate
the full amount of his or her expenses
(i.e., the amount of the expenses, if
any, the reimbursement for which is
treated as paid under an accountable
plan as well as those for which the em-
ployee is claiming the deduction) in ac-
cordance with §§1.274-5T and 1.274(d)-1
or §1.162-17, but only as a miscella-
neous itemized deduction subject to
the limitations applicable to such ex-
penses (e.g., the 80-percent limitation
on meal and entertainment expenses
provided in section 274(n) and the 2-per-
cent floor provided in section 67).

(d) Business connection—(1) In general.
Except as provided in paragraphs (d)(2)
and (d)(3) of this section, an arrange-
ment meets the requirements of this
paragraph (d) if it provides advances,
allowances (including per diem allow-
ances, allowances only for meals and
incidental expenses, and mileage allow-
ances), or reimbursements only for
business expenses that are allowable as
deductions by part VI (section 161 and
the following), subchapter B, chapter 1
of the Code, and that are paid or in-
curred by the employee in connection
with the performance of services as an
employee of the employer. The pay-
ment may be actually received from
the employer, its agent, or a third
party for whom the employee performs
a service as an employee of the em-
ployer, and may include amounts
charged directly or indirectly to the
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payor through credit card systems or
otherwise. In addition, if both wages
and the reimbursement or other ex-
pense allowance are combined in a sin-
gle payment, the reimbursement or
other expense allowance must be iden-
tified either by making a separate pay-
ment or by specifically identifying the
amount of the reimbursement or other
expense allowance.

(2) Other bona fide expenses. If an ar-
rangement provides advances, allow-
ances, or reimbursements for business
expenses described in paragraph (d)(1)
of this section (i.e., deductible em-
ployee business expenses) and for other
bona fide expenses related to the em-
ployer’s business (e.g., travel that is
not away from home) that are not de-
ductible under part VI (section 161 and
the following), subchapter B, chapter 1
of the Code, the payor is treated as
maintaining two arrangements. The
portion of the arrangement that pro-
vides payments for the deductible em-
ployee business expenses is treated as
one arrangement that satisfies this
paragraph (d). The portion of the ar-
rangement that provides payments for
the nondeductible employee expenses is
treated as a second arrangement that
does not satisfy this paragraph (d) and
all amounts paid under this second ar-
rangement will be treated as paid
under a nonaccountable plan. See para-
graphs (¢)(5) and (h) of this section.

(3) Reimbursement requirement—@i) In
general. If a payor arranges to pay an
amount to an employee regardless of
whether the employee incurs (or is rea-
sonably expected to incur) business ex-
penses of a type described in paragraph
(d)(@) or (d)(2) of this section, the ar-
rangement does not satisfy this para-
graph (d) and all amounts paid under
the arrangement are treated as paid
under a nonaccountable plan. See para-
graphs (¢)(5) and (h) of this section.

(ii) Per diem allowances. An arrange-
ment providing a per diem allowance
for travel expenses of a type described
in paragraph (d)(1) or (d)(2) of this sec-
tion that is computed on a basis simi-
lar to that used in computing the em-
ployee’s wages or other compensation
(e.g., the number of hours worked,
miles traveled, or pieces produced)
meets the requirements of this para-
graph (d) only if, on December 12, 1989,
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the per diem allowance was identified
by the payor either by making a sepa-
rate payment or by specifically identi-
fying the amount of the per diem al-
lowance, or a per diem allowance com-
puted on that basis was commonly used
in the industry in which the employee
is employed. See section 274(d) and
§1.274(d)-1. A per diem allowance de-
scribed in this paragraph (d)(3)(ii) may
be adjusted in a manner that reason-
ably reflects actual increases in em-
ployee business expenses occurring
after December 12, 1989.

(e) Substantiation—(1) In general. An
arrangement meets the requirements
of this paragraph (e) if it requires each
business expense to be substantiated to
the payor in accordance with para-
graph (e)(2) or (e)(3) of this section,
whichever is applicable, within a rea-
sonable period of time. See §1.274-5T or
§1.162-17.

(2) Expenses governed by section 274(d).
An arrangement that reimburses trav-
el, entertainment, use of a passenger
automobile or other listed property, or
other business expenses governed by
section 274(d) meets the requirements
of this paragraph (e)(2) if information
sufficient to satisfy the substantiation
requirements of section 274(d) and the
regulations thereunder is submitted to
the payor. See §1.274-5. Under section
274(d), information sufficient to sub-
stantiate the requisite elements of
each expenditure or use must be sub-
mitted to the payor. For example, with
respect to travel away from home,
§1.274-5(b)(2) requires that information
sufficient to substantiate the amount,
time, place, and business purpose of the
expense must be submitted to the
payor. Similarly, with respect to use of
a passenger automobile or other listed
property, §1.274-5(b)(6) requires that in-
formation sufficient to substantiate
the amount, time, use, and business
purpose of the expense must be sub-
mitted to the payor. See §1.274-5(g) and
(j), which grant the Commissioner the
authority to establish optional meth-
ods of substantiating certain expenses.
Substantiation of the amount of a busi-
ness expense in accordance with rules
prescribed pursuant to the authority
granted by §1.274-5(g) or (j) will be
treated as substantiation of the
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amount of such expense for purposes of
this section.

(3) Expenses mot governed by Ssection
274(d). An arrangement that reimburses
business expenses not governed by sec-
tion 274(d) meets the requirements of
this paragraph (e)(3) if information is
submitted to the payor sufficient to en-
able the payor to identify the specific
nature of each expense and to conclude
that the expense is attributable to the
payor’s business activities. Therefore,
each of the elements of an expenditure
or use must be substantiated to the
payor. It is not sufficient if an em-
ployee merely aggregates expenses into
broad categories (such as ‘‘travel’) or
reports individual expenses through
the use of vague, nondescriptive terms
(such as ‘‘miscellaneous business ex-
penses’’). See §1.162-17(b).

(f) Returning amounts in excess of ex-
penses—(1) In general. Except as pro-
vided in paragraph (f)(2) of this section,
an arrangement meets the require-
ments of this paragraph (f) if it re-
quires the employee to return to the
payor within a reasonable period of
time may amount paid under the ar-
rangement in excess of the expenses
substantiated in accordance with para-
graph (e) of this section. The deter-
mination of whether an arrangement
requires an employee to return
amounts in excess of substantiated ex-
penses will depend on the facts and cir-
cumstances. An arrangement whereby
money is advanced to an employee to
defray expenses will be treated as satis-
fying the requirements of this para-
graph (f) only if the amount of money
advanced is reasonably calculated not
to exceed the amount of anticipated
expenditures, the advance of money is
made on a day within a reasonable pe-
riod of the day that the anticipated ex-
penditures are paid or incurred, and
any amounts in excess of the expenses
substantiated in accordance with para-
graph (e) of this section are required to
be returned to the payor within a rea-
sonable period of time after the ad-
vance is received.

(2) Per diem or mileage allowances. The
Commissioner may, in his discretion,
prescribe rules in pronouncements of
general applicability under which a re-
imbursement or other expense allow-
ance arrangement that provides per
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diem allowances providing for ordinary
and necessary expenses of traveling
away from home (exclusive of transpor-
tation costs to and from destination)
or mileage allowances providing for or-
dinary and necessary expenses of local
travel and tranportation while trav-
eling away from home will be treated
as satisfying the requirements of this
paragraph (f), even though the arrange-
ment does not require the employee to
return the portion of such an allowance
that relates to the days or miles of
travel substantiated and that exceeds
the amount of the employee’s expenses
deemed substantiated pursuant to rules
prescribed under section 274(d), pro-
vided the allowance is paid at a rate for
each day or mile of travel that is rea-
sonably calculated not to exceed the
amount of the employee’s expenses or
anticipated expenses and the employee
is required to return to the payor with-
in a reasonable period of time any por-
tion of such allowance which relates to
days or miles of travel not substan-
tiated in accordance with paragraph (e)
of this section.

(g) Reasonable period—(1) In general.
The determination of a reasonable pe-
riod of time will depend on the facts
and circumstances.

(2) Safe harbors—(i) Fixed date method.
An advance made within 30 days of
when an expense is paid or incurred, an
expense substantiated to the payor
within 60 days after it is paid or in-
curred, or an amount returned to the
payor within 120 days after an expense
is paid or incurred will be treated as
having occurred within a reasonable
period of time.

(ii) Periodic statement method. If a
payor provides employees with periodic
statements (no less frequently than
quarterly) stating the amount, if any,
paid under the arrangement in excess
of the expenses the employee has sub-
stantiated in accordance with para-
graph (e) of this section, and request-
ing the employee to substantiate any
additional business expenses that have
not yet been substantiated (whether or
not such expenses relate to the ex-
penses with respect to which the origi-
nal advance was paid) and/or to return
any amounts remaining unsubstan-
tiated within 120 days of the state-
ment, an expense substantiated or an

§1.62-2

amount returned within that period
will be treated as being substantiated
or returned within a reasonable period
of time.

(3) Pattern of overreimbursements. If,
under a reimbursement or other ex-
pense allowance arrangement, a payor
has a plan or practice to provide
amounts to employees in excess of ex-
penses substantiated in accordance
with paragraph (e) of this section and
to avoid reporting and withholding on
such amounts, the payor may not use
either of the safe harbors provided in
paragraph (g)(2) of this section for any
years during which such plan or prac-
tice exists.

(h) Withholding and payment of em-
ployment taxes—(1) When excluded from
wages. If an arrangement meets the re-
quirements of paragraphs (d), (e), and
(f) of this section, the amounts paid
under the arrangement that are not in
excess of the expenses substantiated in
accordance with paragraph (e) of this
section (i.e., the amounts treated as
paid under an accountable plan) are
not wages and are not subject to with-
holding and payment of employment
taxes. If an arrangement provides ad-
vances, allowances, or reimbursements
for meal and entertainment expenses
and a portion of the payment is treated
as paid under a nonaccountable plan
under paragraph (d)(2) of this section
due solely to section 274(n), then not-
withstanding paragraph (h)(2)(ii) of
this section, these nondeductible
amounts are neither treated as gross
income nor subject to withholding and
payment of employment taxes.

(2) When included in wages—@{i) Ac-
countable plans—(A) General rule. Ex-
cept as provided in paragraph
(h)(2)(1)(B) of this section, if the ex-
penses covered under an arrangement
that meets the requirements of para-
graphs (d), (e), and (f) of this section
are not substantiated to the payor in
accordance with paragraph (e) of this
section within a reasonable period of
time or if any amounts in excess of the
substantiated expenses are not re-
turned to the payor in accordance with
paragraph (f) of this section within a
reasonable period of time, the amount
which is treated as paid under a non-
accountable plan under paragraph
(c)(3)(ii) of this section is subject to
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withholding and payment of employ-
ment taxes no later than the first pay-
roll period following the end of the rea-
sonable period. A payor may treat any
amount not substantiated or returned
within the periods specified in para-
graph (g)(2) of this section as not sub-
stantiated or returned within a reason-
able period of time.

(B) Per diem or mileage allowances—(1)
In general. If a payor pays a per diem or
mileage allowance under an arrange-
ment that meets the requirements of
the paragraphs (d), (e), and (f) of this
section, the portion, if any, of the al-
lowance paid that relates to days or
miles of travel substantiated in accord-
ance with paragraph (e) of this section
and that exceeds the amount of the em-
ployee’s expenses deemed substan-
tiated for such travel pursuant to rules
prescribed under section 274(d) and
§1.274(d)-1 or §1.274-5T(j) is treated as
paid under a nonaccountable plan. See
paragraph (c¢)(3)(ii) of this section. Be-
cause the employee is not required to
return this excess portion, the reason-
able period of time provisions of para-
graph (g) of this section (relating to
the return of excess amounts) do not
apply to this excess portion.

(2) Reimbursements. Except as pro-
vided in paragraph (h)(2)(i)(B)(4) of this
section, in the case of a per diem or
mileage allowance paid as a reimburse-
ment at a rate for each day or mile of
travel that exceeds the amounts of the
employee’s expenses deemed substan-
tiated for a day or mile of travel, the
excess portion described in paragraph
(h)(2)(i) of this section is subject to
withholding and payment of employ-
ment taxes in the payroll period in
which the payor reimburses the ex-
penses for the days or miles of travel
substantiated in accordance with para-
graph (e) of this section.

(3) Advances. Except as provided in
paragraph (h)(2)(1)(B)(4) of this section,
in the case of a per diem or mileage al-
lowance paid as an advance at a rate
for each day or mile of travel that ex-
ceeds the amount of the employee’s ex-
penses deemed substantiated for a day
or mile of travel, the excess portion de-
scribed in paragraph (h)(2)(i) of this
section is subject to withholding and
payment of employment taxes no later
than the first payroll period following
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the payroll period in which the ex-
penses with respect to which the ad-
vance was paid (i.e., the days or miles
of travel) are substantiated in accord-
ance with paragraph (e) of this section.
The expenses with respect to which the
advance was paid must be substan-
tiated within a reasonable period of
time. See paragraph (g) of this section.

(4) Special rules. The Commissioner
may, in his discretion, prescribe spe-
cial rules in pronouncements of general
applicability regarding the timing of
withholding and payment of employ-
ment taxes on per diem and mileage al-
lowances.

(ii) Nonaccountable plans. If an ar-
rangement does not satisfy one or more
of the requirements of paragraphs (d),
(e), or (f) of this section, all amounts
paid under the arrangement are wages
and are subject to withholding and
payment of employment taxes when
paid.

(i) Application. The requirements of
paragraphs (d) (business connection),
(e) (substantiation), and (f) (returning
amounts in excess of expenses) of this
section will be applied on an employee-
by-employee basis. Thus, for example,
the failure by one employee to substan-
tiate expenses under an arrangement in
accordance with paragraph (e) of this
section will not cause amounts paid to
other employees to be treated as paid
under a nonaccountable plan.

(j) Erxamples. The rules contained in
this section may be illustrated by the
following examples:

Example 1. Reimbursement requirement. Em-
ployer S pays its engineers $200 a day. On
those days that an engineer travels away
from home on business for Employer S, Em-
ployer S designates $50 of the $200 as paid to
reimburse the engineer’s travel expenses. Be-
cause Employer S would pay an engineer $200
a day regardless of whether the engineer was
traveling away from home, the arrangement
does not satisfy the reimbursement require-
ment of paragraph (d)(3)(i) of this section.
Thus, no part of the $50 Employer S des-
ignated as a reimbursement is treated as
paid under an accountable plan. Rather, all
payments under the arrangement are treated
as paid under a nonaccountable plan. Em-
ployer S must report the entire $200 as wages
or other compensation on the employees’
Forms W-2 and must withhold and pay em-
ployment taxes on the entire $200 when paid.
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Example 2. Reimbursement requirement, mul-
tiple arrangements. Airline T pays all its em-
ployees a salary. Airline T also pays an al-
lowance under an arrangement that other-
wise meets the requirements of paragraphs
(d), (e), and (f) of this section to its pilots
and flight attendants who travel away from
their home base airports, whether or not
they are ‘‘away from home.”’ Because the al-
lowance is paid only to those employees who
incur (or are reasonably expected to incur)
expenses of a type described in paragraph
(d)(1) or (d)(2) of this section, the arrange-
ment satisfies the reimbursement require-
ment of paragraph (d)(3)(i) of this section.
Under paragraph (d)(2) of this section, Air-
line T is treated as maintaining two arrange-
ments. The portion of the arrangement pro-
viding the allowances for away from home
travel is treated as an accountable plan. The
portion of the arrangement providing the al-
lowances for non-away from home travel is
treated as a nonaccountable plan. Airline T
must report the non-away from home allow-
ances as wages or other compensation on the
employees’ Forms W-2 and must withhold
and pay employment taxes on these pay-
ments when paid.

Example 3. Reimbursement requirement. Cor-
poration R pays all its salespersons a salary.
Corporation R also pays a travel allowance
under an arrangement that otherwise meets
the requirements of paragraphs (d), (e), and
(f) of this section. This allowance is paid to
all salespersons, including salespersons that
Corporation R knows, or has reason to know,
do not travel away from their offices on Cor-
poration R business and would not be reason-
ably expected to incur travel expenses. Be-
cause the allowance is not paid only to those
employees who incur (or are reasonably ex-
pected to incur) expenses of a type described
in paragraph (d)(1) or (d)(2) of this section,
the arrangement does not satisfy the reim-
bursement requirement of paragraph (d)(3)(i)
of this section. Thus, no part of the allow-
ance Corporation R designated as a reim-
bursement is treated as paid under an ac-
countable plan. Rather, all payments under
the arrangement are treated as paid under a
nonaccountable plan. Corporation R must re-
port all payments under the arrangement as
wages or other compensation on the employ-
ees’ Forms W-2 and must withhold and pay
employment taxes on the payments when
paid.

Example 4. Separate arrangement, miscella-
neous exrpenses. Under an arrangement that
meets the requirements of paragraphs (d),
(e), and (f) of this section, County U reim-
burses its employees for lodging and meal
expenses incurred when they travel away
from home on County U business. For its
own convenience, County U also separately
pays certain of its employees a $25 monthly
allowance to cover the cost of small mis-
cellaneous office expenses. County U does
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not require its employees to substantiate
these miscellaneous expenses and does not
require them to return the amounts by
which the monthly allowance exceeds the
miscellaneous expenses. The monthly allow-
ance arrangement is a nonaccountable plan.
County U must report the monthly allow-
ances as wages or other compensation on the
employees’ Forms W-2 and must withhold
and pay employment taxes on the monthly
allowances when paid. The nonaccountable
plan providing the monthly allowances is
treated as separate from the accountable
plan providing reimbursements for lodging
and meal expenses incurred for travel away
from home on County U business.

Example 5. Excessive advances. In anticipa-
tion of employee business expenses that Cor-
poration V does not reasonably expect to ex-
ceed $400 in any quarter, Corporation V
nonetheless advances $1,000 to Employee A
for such expenses. Whenever Employee A
substantiates an expense in accordance with
paragraph (e) of this section, Corporation V
provides an additional advance in an amount
equal to the amount substantiated, thereby
providing a continuing advance of $1,000. Be-
cause the amounts advanced under this ar-
rangement are not reasonably calculated so
as not to exceed the amount of anticipated
expenditures and because the advance of
money is not made on a day within a reason-
able period of the day that the anticipated
expenditures are paid or incurred, the ar-
rangement is a nonaccountable plan. The ar-
rangement fails to satisfy the requirements
of paragraphs (d) (business connection) and
(f) (reasonable calculation of advances) of
this section. Thus, Corporation V must re-
port the entire amount of each advance as
wages or other compensation and must with-
hold and pay employment taxes on the entire
amount of each advance when paid.

Example 6. Excess mileage advance. Under an
arrangement that meets the requirements of
paragraphs (d), (e), and (f) of this section,
Employer W pays its employees a mileage al-
lowance at a rate of 30 cents per mile (when
the amount deemed substantiated for each
mile of travel substantiated is 26 cents per
mile) to cover automobile business expenses.
The allowance is paid at a rate for each mile
of travel that is reasonably calculated not to
exceed the amount of the employee’s ex-
penses or anticipated expenses. Employer W
does not require the return of the portion of
the mileage allowance (4 cents) that exceeds
the amount deemed substantiated for each
mile of travel substantiated in accordance
with paragraph (e) of this section. In June,
Employer W advances Employee B $150 for
500 miles to be traveled by Employee B dur-
ing the month. In July, Employee B substan-
tiates 500 miles of business travel. The
amount deemed substantiated by Employee
B is $130. However, Employer W does not re-
quire Employee B to return the remaining
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$20 of the advance. No later than the first
payroll period following the payroll period in
which the business miles of travel are sub-
stantiated, Employer W must withhold and
pay employment taxes on $20 (500 miles x 4
cents per mile).

Example 7. Ezxcess per diem reimbursement.
Under an arrangement that meets the re-
quirements of paragraphs (d), (e), and (f) of
this section, Employer X pays its employees
a per diem allowance to cover lodging, meal,
and incidental expenses incurred for travel
away from home on Employer X business at
a rate equal to 120 percent of the amount
deemed substantiated for each day of travel
to the localities to which the employees
travel. Employer X does not require the em-
ployees to return the 20 percent by which the
reimbursement for those expenses exceeds
the amount deemed substantiated for each
day of travel substantiated in accordance
with paragraph (e) of this section. Employee
C substantiates six days of business travel
away from home: Two days in a locality for
which the amount deemed substantiated is
$100 a day and four days in a locality for
which the amount deemed substantiated is
$125 a day. Employer X reimburses Employee
C $840 for the six days of travel away from
home (2x(120%x$100)+4x(120%x$125)), and does
not require Employee C to return the excess
portion ($140 excess portion = (2 daysx$20
($120—-$100)+4 daysx$25 ($150-$125)). For the
payroll period in which Employer X reim-
burses the expenses, Employer X must with-
hold and pay employment taxes on $140.

Example 8. Return Requirement. Employer Y
provides expense allowances to certain of its
employees to cover business expenses of a
type described in paragraph (d)(1) of this sec-
tion under an arrangement that requires the
employees to substantiate their expenses
within a reasonable period of time and to re-
turn any excess amounts within a reasonable
period of time. Each time an employee re-
turns an excess amount to Employer Y, how-
ever, Employer Y pays the employee a
“bonus’ equal to the amount returned by
the employee. The arrangement fails to sat-
isfy the requirements of paragraph (f) (re-
turning amounts in excess of expenses) of
this section. Thus, Employer Y must report
the entire amount of the expense allowance
payments as wages or other compensation
and must withhold and pay employment
taxes on the payments when paid. Compare
example (6) (where the employee is not re-
quired to return the portion of the mileage
allowance that exceeds the amount deemed
substantiated for each mile of travel sub-
stantiated).

Example 9. Timely substantiation. Employer
Z provides a $500 advance to Employee D for
a trip away from home on Employer Z busi-
ness. Employee D incurs $500 in business ex-
penses on the trip. Employer Z uses the peri-
odic statement method safe harbor. At the
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end of the quarter during which the trip oc-
curred, Employer Z sends a quarterly state-
ment to Employee D stating that $500 was
advanced to Employee D during the quarter
and that no expenses were substantiated and
no excess amounts returned. The statement
advises Employee D that Employee D must
substantiate any additional business ex-
penses within 120 days of the date of the
statement, and must return any unsubstan-
tiated excess within the 120-day period. Em-
ployee D fails to substantiate any expenses
or to return the excess within the 120-day pe-
riod. Employer Z treats the $500 as wages and
withholds and pays employment taxes on the
$600. After the 120-day period has expired,
Employee D substantiates the $500 in travel
expenses in accordance with paragraph (e) of
this section. Employer Z properly reported
and withheld and paid employment taxes on
the $5600 and no adjustments may be made.
Employee D must include the $500 in gross
income and may deduct the $500 of expenses
as a miscellaneous itemized deduction sub-
ject to the 2-percent floor provided in section
67.

(k) Anti-abuse provision. If a payor’s
reimbursement or other expense allow-
ance arrangement evidences a pattern
of abuse of the rules of section 62(c)
and this section, all payments made
under the arrangement will be treated
as made under a nonaccountable plan.

(1) Cross references. For employment
tax regulations relating to reimburse-
ment and expense allowance arrange-
ments, see §§31.3121 (a)-3, 31.3231(e)—(3),
31.3306(b)-2, and 31.3401(a)-4, which gen-
erally apply to payments made under
reimbursement or other expense allow-
ance arrangements received by an em-
ployee on or after July 1, 1990 with re-
spect to expenses paid or incurred on or
after July 1, 1990. For reporting re-
quirements, see §1.6041-3(i), which gen-
erally applies to payments made under
reimbursement or other expense allow-
ance arrangements received by an em-
ployee on or after January 1, 1989 with
respect to expenses paid or incurred on
or after January 1, 1989.

(m) Effective dates. This section gen-
erally applies to payments made under
reimbursement or other expense allow-
ance arrangements received by an em-
ployee in taxable years of the employee
beginning on or after January 1, 1989,
with respect to expenses paid or in-
curred in taxable years beginning on or
after January 1, 1989. Paragraph (h) of
this section generally applies to pay-
ments made under reimbursement or
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other expense allowance arrangements
received by an employee on or after
July 1, 1990 with respect to expenses
paid or incurred on or after July 1, 1990.
Paragraphs (d)(3)(ii) and (h)(2)(1)(B) of
this section apply to payments made
under reimbursement or other expense
allowance arrangements received by an
employee on or after January 1, 1991
with respect to expenses paid or in-
curred on or after January 1, 1991.
Paragraph (e)(2) of this section applies
to payments made under reimburse-
ment or other expense allowance ar-
rangements received by an employee
with respect to expenses paid or in-
curred after December 31, 1997.

[T.D. 8324, 55 FR 51691, Dec. 17, 1990; 56 FR
8911, Mar. 4, 1991, as amended by T.D. 8451, 57
FR 57668, Dec. 7, 1992; T.D. 8666, 61 FR 27005,
May 30, 1996; T.D. 8784, 63 FR 52600, Oct. 1,
1998; T.D. 8864, 65 FR 4122, Jan. 26, 2000; T.D.
9064, 68 FR 39011, July 1, 2003]

§1.63-1 Change of treatment with re-
spect to the zero bracket amount
and itemized deductions.

(a) In general. An individual who files
a return on which the individual
itemizes deductions in accordance with
section 63(g) may later make a change
of treatment by recomputing taxable
income for the taxable year to which
that return relates without itemizing
deductions. Similarly, an individual
who files a return on which the indi-
vidual computes taxable income with-
out itemizing deductions may later
make a change of treatment by
itemizing deductions in accordance
with section 63(g) in recomputing tax-
able income for the taxable year to
which that return relates.

(b) No extension of time for claiming
credit or refund. A change of treatment
described in paragraph (a) of this sec-
tion does not extend the period of time
prescribed in section 6511 within which
the taxpayer may make a claim for
credit or refund of tax.

(c) Special requirements if spouse filed
separate return—(1) Requirements. If the
spouse of the taxpayer filed a separate
return for a taxable year corresponding
to the taxable year of the taxpayer, the
taxpayer may not make a change of
treatment described in paragraph (a) of
this section for that year unless—
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(i) The spouse makes a change of
treatment on the separate return con-
sistent with the change of treatment
sought by the taxpayer; and

(ii) The taxpayer and the taxpayer’s
spouse file a consent in writing to the
assessment of any deficiency of either
spouse to the extent attributable to
the change of treatment, even though
the assessment of the deficiency would
otherwise be prevented by the oper-
ation of any law or rule of law. The
consent must be filed with the district
director for the district in which the
taxpayer applies for the change of
treatment, and the period during which
a deficiency may be assessed shall be
established by agreement of the
spouses and the district director.

(2) Corresponding taxable year. A tax-
able year of one spouse corresponds to
a taxable year of the other spouse if
both taxable years end in the same cal-
endar year. If the taxable year of one
spouse ends with death, however, the
corresponding taxable year of the sur-
viving spouse is that in which the
death occurs.

(d) Inapplicable if tax liability has been
compromised. The taxpayer may not
make a change of treatment described
in paragraph (a) of this section for any
taxable year if—

(1) The tax liability of the taxpayer
for the taxable year has been com-
promised under section 7122; or

(2) The tax liability of the taxpayer’s
spouse for a taxable year corresponding
to the taxable year of the taxpayer has
been compromised under section 7122.
See paragraph (c)(2) of this section for
the determination of a corresponding
taxable year.

(e) Effective date. This section applies
to taxable years beginning after 1976.

[T.D. 7585, 44 FR 1105, Jan. 4, 1979]

§1.63-2 Cross reference.

For rules with respect to charitable
contribution deductions for
nonitemizing taxpayers, see section 63
(b)(1)(C) and (i) and section 170(i) of the
Internal Revenue Code of 1954.

(Secs. 170(a)(1) and 7805 of the Internal Rev-
enue Code of 1954 (68A Stat. 58, 26 U.S.C.
170(a)(1); 68A Stat. 917, 26 U.S.C. 7805)

[T.D. 8002, 49 FR 50666, Dec. 31, 1984]
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